
Extract from Hansard 
[ASSEMBLY — Thursday, 7 April 2016] 

 p2323b-2332a 
Mr John Day; Ms Janine Freeman; Ms Wendy Duncan; Ms Lisa Baker 

HEALTH SERVICES BILL 2016 

Consideration in Detail 

Resumed from 6 April. 

Postponed clause 141: Transfers between health service providers or between health services providers 
and the Department — 

Debate was adjourned after the postponed clause had been partly considered. 

Ms J.M. FREEMAN: Clearly we have ascertained that Clause 141 is to do only with transfers within the public 
sector and Clause 161 onwards is to do with whether we can forcibly transfer someone to a suitable alternative 
employment position in a private health provider. On that basis we are pretty clear that this clause relates to 
transfers within the public sector; that is the conclusion we came to in the last discussion on this area. 
I want to take us back to a question that the member for Kwinana asked about Clause 141. He said — 

Is it currently possible to force a nurse or a hospital employee to move from one hospital to another? 
The answer was — 

I do not think it is. We are talking about the current act. 
I do not have a copy of the Health Act with me. I have a copy of the Public Sector Management Act. Yesterday 
I looked at the staffing provisions under the Health Act and it seems to me that this gives the department 
a capacity that it did not have previously to transfer employees from one health service provider to another. 
I want to be made aware whether it is the case. Under the act, can a nurse or hospital employee be transferred 
from one hospital to another without their consent? Clause 141(4) refers to consulting, but we cannot move an 
employee to another hospital without their consent. The adviser in the Legislation Committee said — 

I understand that under the current act those provisions are not present — 
That is, unless they are in the industrial agreement. I want to clarify and have it confirmed to me whether these 
are new provisions and the Department of Health currently does not have that capacity. 
Mr J.H.D. DAY: As I mentioned yesterday, this clause relates to transfers within public health service providers 
and although it is extremely rare, if it ever occurs, I understand it is currently possible to require employees to be 
relocated from one location to another location. 
Ms J.M. Freeman: You say it is currently possible to do that? 
Mr J.H.D. DAY: Yes. 
Ms J.M. FREEMAN: Where in the Health Act? 
Mr J.H.D. DAY: As I said, it is very rare that that occurs, but there is a whole process and the employee needs 
to be consulted. If they are not happy to make the change, I imagine it generally would not occur. There is 
a process. As I mentioned yesterday, the transfer of employees is considered to be an industrial matter subject to 
review by the WA Industrial Relations Commission under the dispute settlement procedure provisions within the 
industrial agreements within the health system. This includes employees covered by the Health Services Union, 
United Voice and the Australian Nursing Federation. The procedure process requires the employer to consult the 
employee and issue the relevant notice provisions before putting the transfer into effect. If the employee remains 
aggrieved, he or she has recourse under the relevant clause in the dispute settlement procedure and also under the 
public sector transfer standard. 
Transfer decisions are reviewable. The “Public Sector Commissioner’s Instruction No.1: Employment Standard” 
and the Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 already offer an 
avenue of review for health employees who are adversely affected by a transfer or secondment decision. 
Currently, under clause 46 of the “WA Health — United Voice — Hospital Support Workers Industrial 
Agreement 2015”, an employee can be transferred to another work location following notification of change and 
consultation with the employee. Although it would be a very unusual situation—I do not know how often it 
happens, but I am advised it happens very rarely—it is possible for such transfers to be required at the moment 
and what is being put in place is this legislation really reflects what is already in place. 
Ms J.M. FREEMAN: The minister referred to employees covered by the Health Services Union, United Voice 
and the Australian Nursing Federation agreement. My question goes to the Australian Medical Association and 
whether we can transfer a doctor without their consent. The previous minister spoke in this house about the 
difficulties faced in transferring doctors from Royal Perth Hospital to Fiona Stanley Hospital and that many were 
reluctant. There was also the issue around the transfer of doctors from Fremantle Hospital to Fiona Stanley 
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Hospital. With the new opening of the campus at Midland hospital and the Perth Children’s Hospital, although 
the minister has answered the question in terms of the workers, so to speak, my question goes to the fact of 
whether the same applies to the doctors needed to run an effective health system—the doctors and the 
Australian Medical Association. 
Mr J.H.D. DAY: I am advised that in the AMA industrial agreement there is a similar provision by which there 
can be a requirement to transfer. It is rarely put into effect, if ever, probably for the same reasons as other 
industrial agreements. I am advised that is the current situation and once this legislation comes into effect, the 
same arrangements will apply to doctors as other employees. 
Ms J.M. FREEMAN: I want to take the minister to clause 141(4)(c), which states — 

the employee to be transferred has been consulted. 

The bill is drafted so they have to be consulted under subclause (4)(c). However, clause 142 is “Secondment of 
employee” and subclause (4) states that for a secondment of an employee the chief executive must not act to do 
that unless the employee concerned consents. I would have thought that a transfer from one spot to another, 
a forcible transfer, the capacity for which is now being given to the health department, should have the same 
level of agreement as a secondment of an employee. There is a process in which the transfer complies with the 
relevant policy. Clauses 141(4)(b) and (c) state — 

(b) the employing authority of the health service provider to which the employee is to be transferred or, 
if the employee is to be transferred to the Department, the Department CEO, has approved the 
transfer; and 

(c) the employee to be transferred has been consulted. 

Given that it is clear that consent is provided for in the next clause—so the consent of an employee is something 
that the employer, being the health department, has no problem with—why would it not be stated in this clause 
that the employee to be transferred has consented in the same way as has been stated in clause 142(4)(b)? 

Mr J.H.D. DAY: When an employee is seconded, it is really by definition for a specified period of time, so it is 
not a permanent arrangement. Therefore, a judgement has been made that if there is not consent of the employee 
to agree to a secondment, given that it is not a permanent arrangement, I guess it is less necessary for that to 
occur. Compare that with a transfer, which may be required to occur because a particular facility, health service, 
hospital or whatever may close, as was the case with Swan District Hospital, because an employee cannot stay 
working at a location where there are no patients. It does not really make sense. It looks pretty good in the 
Yes Minister program; it is very easy to run a hospital with no patients on that program, but clearly we cannot. 

Ms J.M. Freeman: The previous minister certainly managed for some months to run Fiona Stanley Hospital 
with no patients, so he was the perfect example of Yes Minister in that way! You left yourself open to that, 
minister. 

Mr J.H.D. DAY: When major new health facilities are built, the building needs to be completed and then it 
needs to be fitted out and commissioned, so there is a period of time for that to occur, as will be the case with the 
Perth Children’s Hospital. 

Ms J.M. Freeman: Except you said you were going to open it on 1 April, but anyway. You introduced that as 
a topic. I am happy to continue to interject on that basis. 

Mr J.H.D. DAY: As I said, forced transfers rarely happen, and they are normally done in consultation and 
agreement with, and the understanding of, the employee. Most employees have commonsense and they are 
prepared to do what is in the wider community’s interest as well as their own personal interest. Most take that 
attitude—not all on all occasions I think it is fair to say, but most people are reasonable. If there is a reasonable 
approach taken by the employer, generally speaking—I emphasise generally speaking—there is a reasonable 
approach taken by employees. When it is required for an employee to be transferred, there would be a good 
reason, such as a particular service ceasing at a particular location or a service being increased elsewhere and 
that sort of thing. Therefore, in the end a decision needs to be made to require such a change to occur, but it is 
very rare for that to be done in a forced situation. That really explains the difference in approach between 
transfer and secondment. 

Ms J.M. FREEMAN: I might agree with the minister, other than the fact that his predecessor stood in this house 
and talked about how difficult it was to actually get doctors to transfer from the hospital. No-one in this place 
would say that doctors are not reasonable and would not want to work for the benefit of the public health system. 
I understand that the minister is saying that this clause could not have a provision that the employee had to 
consent. My question is: will they have to be consulted? a secondment of an employee can only be done with 
their consent, but for a transfer they are only consulted. Can the minister confirm to me that any transfer will be 
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from like to like in terms of pay, conditions and permanency? The minister said that the issue with the 
secondment of an employee was that they were not going to be in a permanent position. I want to know about 
a transfer between health service providers in the department because there is a situation of need—the minister 
used the example of Swan District Hospital closing. Can the minister confirm that the employee does not 
necessarily need to agree because the transfer will be from like to like in terms of conditions and other factors 
such as the convenience of the location, the employee’s day-to-day living, and the fact that it is a permanent 
position and not a supernumerary position at a hospital, and that is why only consultation with an employee is 
needed and not their consent? 

Mr J.H.D. DAY: This issue is dealt with under clauses 141(3) and (4) and in particular subclauses (3)(a) and 
(b), which state — 

(3) A transfer under subsection (1) or (2) must be — 

(a) at the same or equivalent level of classification; and 
(b) to an office — 

(i) for which the employee possesses requisite qualifications; and 
(ii) the functions of which are appropriate to the employee’s level of classification. 

Ms J.M. Freeman: Can the minister just say that they would be permanent positions as well? Given the 
minister’s comments about the secondment of employees, will they be permanent positions? 
Mr J.H.D. DAY: My understanding is that if they are in a permanent position at one location and are moved to 
another location, they will continue to have a permanent position. That is defined under the Public Sector 
Management Act. This clause replicates clause 65 of the Public Sector Management Act. 
Postponed clause put and passed. 
Postponed clause 142: Secondment of employee — 
The clause was postponed on 24 March after it had been partly considered. 
Ms J.M. FREEMAN: Can the minister briefly tell me why an employee has to consent to secondment, given 
that to transfer someone they need only be consulted? However, the minister has made it quite clear that under 
this legislation, the employee has to consent. I suppose in a supreme form of consultation, the department does 
not necessarily have to get agreement; but with consent, it has to consult and get agreement, so in entering into 
that agreement the department has to consult to get consent. 
Mr J.H.D. DAY: As has been indicated, this is a higher threshold, I guess, in requiring the acceptance of the 
employee. Secondment is normally used for professional development. There is no point in forcing an employee 
to undertake professional development if they are not prepared to do it. Most sensible people would want to 
participate in such a program. It is also used for special circumstances or special projects such as the opening or 
commissioning of a new facility such as Fiona Stanley Hospital or Perth Children’s Hospital where they are 
required for a finite period and, similarly, it is considered that if people really do not want to be part of that 
special project, there is no point forcing them to do it. Similarly, I imagine that most sensible people would be 
keen to take that opportunity when it arises, but if someone particularly did not want to, it is considered there is 
not much point in forcing them to do it. I imagine they would be limiting their career development options to 
some extent if they really did not want to, but that would be their decision. 
Postponed clause put and passed. 
Postponed clause 143 put and passed. 
Postponed clause 161: What is a breach of discipline — 
The clause was postponed on 24 March after it had been partly considered. 
Ms J.M. FREEMAN: Would it be a breach of discipline to refuse to be redeployed from a permanent public 
servant position as a long-term employee at a public hospital to a private hospital such as Midland Public 
Hospital, Joondalup Health Campus or Fiona Stanley Hospital? Would it be a breach of discipline to refuse such 
a transfer if a hospital or the health department—the health service provider—deemed that the position in the 
Serco-run areas at Midland, Joondalup or Fiona Stanley Hospital, but obviously not nursing, is a suitable 
alternative position, thereby losing their sick leave and other conditions of employment service in the public 
health system? If someone is directed that that is suitable alternative employment established by virtue of 
regulations under this legislation, would an employee commit a breach of discipline if they did not take that 
employment at a private hospital, despite having worked for many years in the public health system? 
Mr J.H.D. DAY: This provision replicates what is in the Public Sector Management Act. There is a series of 
steps to go through before such a situation would be considered to be a breach of discipline. I will elaborate on 
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that. I am advised that the WA Health industrial agreements do not include provisions addressing redeployment 
and redundancy. The Public Sector Management (Redeployment and Redundancy) Regulations 2014, otherwise 
known as the PSMRRR currently apply and will continue to apply to all redeployment and redundancy 
circumstances in WA Health. Section 94 of the Public Sector Management Act currently applies to WA Health 
employees. Clause 173(2) of the Health Services Bill replicates section 94(4) of the Public Sector Management 
Act. This bill does not change the status quo. Pursuant to regulation 38 of the PSMRRR, a registered employee 
may be directed in writing by the Public Sector Commission to accept an offer of suitable employment outside 
the public sector. Only if a registered employee fails to comply with a written direction does clause 173(2) of 
this bill become enlivened. This mirrors section 94(4) provided for in the Public Sector Management Act and 
therefore the power currently exists but, as I am advised, it has rarely, if ever, been exercised. That is across the 
public sector I presume. I am not aware of it having been used within the health sector. If a registered employee 
does not comply with a written direction issued by the Public Sector Commission pursuant to 
regulations 38 and/or 39 of the PSMRRR, a section 94 breach of discipline may be applied. The provision in this 
bill replicates what is in the Public Sector Management Act and has been there for quite some time. It has rarely, 
if ever, been used but there is no change to the current situation. 

Ms J.M. FREEMAN: Section 94 “Regulations concerning redeployment and redundancy” of the Public Sector 
Management Act—the section the minister is discussing—was introduced in 2014. If this bill is simply 
reproducing section 94 of the Public Sector Management Act and that act applies, will the minister accept an 
amendment from me that will delete this clause because there is no necessity for it given that the Public Sector 
Management Act provisions apply? If the minister will not accept an amendment from me to delete these 
disciplinary matters, can he tell me why it is necessary? If he can stand up there and tell me that the 
Public Sector Management Act applies, so the status quo remains and nothing will be different and it has not 
been enacted, why does it need to be in this legislation? 
Mr J.H.D. DAY: As I said, I am advised that this provision reflects what is in the Public Sector Management 
Act, but it is clearly preferable to have it spelt out in the Health Services Bill so that clarity around the 
responsibilities in the employment of staff is provided for the health services that will be established as a result 
of this legislation. I do not think it would be wise to remove this provision from the bill. It is better to have 
clarity and certainty, albeit, as I said, I am advised that what is in the bill reflects current practices under the 
Public Sector Management Act, which have rarely, if ever, been used, and I expect that that will continue to be 
the case. But situations can arise in which it is necessary to take a particular action that is in the public interest 
and, therefore, I think it is better to retain the clarity and certainty that are provided by leaving this provision in 
the bill. 
Ms L.L. BAKER: I understand that the minister has said that it is worthwhile leaving this basic repeat of the 
Public Sector Management Act in the Health Services Bill so that the new health service providers, employees, 
the department or anyone else interested in this matter will be able to source the information from the same 
place. We will be relieving them of the responsibility of having to understand the Public Sector Management Act 
as well as the Health Services Bill. I understand that argument and there is some sense in that, but I am interested 
to know why, for the sake of consistency, clause 161(e) states — 

commits an act of victimisation within the meaning of the Public Interest Disclosure Act 2003 
section 15. 

In terms of consistency, if the minister’s argument holds water, should that section also not be repeated verbatim 
in the bill? It seems to me that it is inconsistent to say that everything about disciplinary matters will be spelt out, 
even though it is a pretty direct duplication of what is in the Public Sector Management Act, because people 
might not think to look at the Public Sector Management Act. Why would there not just be a reference to the 
relevant section of the Public Sector Management Act in the bill? Indeed, all the way through the bill there is 
reference to other acts when there is an overlap. For the sake of consistency, why is this application or intent 
different from, say, the reference to section 15 of the Public Interest Disclosure Act 2003? I do not know what is 
in that section because it has been a while since I have read the Public Interest Disclosure Act 2003; I cannot 
remember whether I have actually read it. I do not know what is in that act, so I do not understand section 15. 
I honestly do not know what victimisation means, and I will ask the minister that question in a minute. I have to 
go to another act to find that information, so it seems logical that the same argument that the minister has just put 
would hold true for the meaning of victimisation. In that way, the health service providers would not have to 
traipse through government papers to find another section of a different act and work out what the word 
“victimisation” means. 
Mr J.H.D. DAY: As I said, the intention is to provide clarity and certainty for the health service boards, which 
will be the employers of staff once this legislation comes into effect. We want to ensure that there is a clear and 
consistent statutory approach to employment matters across the WA health sector, as there is with employees in 
the public sector now. I take the member’s point that we could spell out a lot more, such as what is in 
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section 15 of the Public Interest Disclosure Act 2003. I guess all of that could have been written in. It is not hard 
to look that up. I cannot say that I have read that act in recent times either, but I know where to find it pretty 
easily, as I am sure does the member for Maylands. 
It is really a question of how far we go with what is included in the bill. I think it is desirable to make clear what 
is a breach of discipline. The parliamentary drafters probably could have gone further if they had wanted to, but 
it is a matter of balance and how far we go. I am advised also, for example, that the full provisions of the 
Financial Management Act are not replicated or stated within the bill. 
Ms J.M. Freeman: That would be handy for the health department; they might need that given what they have 
just done with IT. That would be really useful in fact. 
Mr J.H.D. DAY: There is no question that the Financial Management Act applies to the health system and the 
health department in Western Australia. I am sure that people in the health department at a senior level, 
including those who are sitting at the table with me now, are very familiar with the Financial Management Act 
and will put it into effect very strongly. 
Ms J.M. Freeman: Unfortunately, their staff weren’t, and they signed off on things for the IT area and therefore 
wasted a whole bunch of money. Perhaps if you included that, instead of just going after workers, you might 
have good financial management of the health department. 

Mr J.H.D. DAY: It is not just a matter of “going after” workers, but those involved in that whole IT issue were 
presumably workers, to use the member’s terminology, as well as some contractors who may well not have been 
doing the right thing. But, as I understand it, some were employees—that is, workers—within the health system. 

I think that what is in the bill is a reasonable balance. It makes the responsibilities clear to the boards and those 
who will need to be familiar with this legislation once it is put into effect, whether they be employees or 
employers. Substantial protections are provided for workers or employees within the relevant Western Australian 
legislation. 

Ms J.M. FREEMAN: It is not clear for someone who sits on a board. If someone wants to know what is 
a breach of discipline or disobeying a lawful order, they have to refer to clause 173 of the bill, which refers to 
section 94(2)(b) of the Public Sector Management Act. If the minister wanted the Public Sector Management Act 
to be reflected in the bill, he would not now be saying to us that it needs to be reflected in another act. That 
clarity is a furphy. There is some devious reason why this provision has been put in the bill. If the minister 
wanted to refer to the Public Sector Management Act, he would have done just that. Frankly, if he is saying that 
it exists and this will just make it consistent, he did not make it consistent; he made it for me. I am used to 
looking at this sort of material and these sorts of industrial clauses, yet I found it difficult. I wondered what 
a breach of discipline was, and then I wondered where I would find it. Clause 173 deals with referrals in relation 
to directions that are lawful orders, which is not a breach of discipline under clause 161; a lawful order is 
referred to in clause 161(a). I need to know that the reference to a lawful order in clause 161(a) connects to 
clause 173(2), and then I have to work out that, under clause 173(2), a direction referred to in applied 
section 94(2)(b) or (3)(c)(i) is a lawful order for the purposes of clause 161(a) if the direction is given to the 
employee concerned in accordance with the relevant regulations referred to in applied section 94. If we split to 
clause 94 of the Health Services Bill, we will not find that there; we have to go to section 94 of the Public Sector 
Management Act. Section 94(4) of that act goes on to say — 

… that direction is — 

… 

(b)  upheld by the Industrial Commission on a reference under section 95(2), … referred to in 
section 95(3) … 

That is referring to sections in the Public Sector Management Act. But it gets better. Clause 173 also then refers 
to section 118, which is not in the Public Sector Management Act anymore; we have to flick back to the 
Health Services Bill for that. My goodness; if the government is trying to do something to make the legislation 
consistent and clear, and to clarify it and make it so that a board will understand it, that is not what it is doing. 
There is something devious in this. When we asked the former minister during the Legislation Committee 
hearing whether this meant, under clause 161, that someone could be forcibly transferred from Swan District 
Hospital to a private hospital, he was rightly concerned. Basically, he went, “Really? They can do that? They’re 
telling me they can do that. They can do that? Can you do that? That would be unfair.” The former minister was 
concerned that there was the capacity to force long-term employees of the Department of Health to go and work 
for Serco or St John of God Hospital and to lose their length of service. It is not accurate for the government to 
say that it has put this provision in the bill so that a board understands it better, because, frankly, it took me quite 
a bit to understand it better. When I was asking questions in the committee, the advisers did not know either. If 
the bill is going to refer to one particular area, why will the minister not agree to remove this provision from this 
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bill? If it is in the Public Sector Management Act, it is good enough there. The minister has told me that it is just 
the status quo, so why will he not agree to remove this? 

Mr J.H.D. DAY: For the reason I mentioned earlier: I think it provides greater clarity and greater certainty. 
I expect members of boards of the health services to be given and to read a copy of the act when they are 
appointed. I think it will be helpful for them and for reference in the future. I have not been intimately involved 
in the drafting of this bill, but I do not see any great problem with what is here. Strong protections for employees 
are provided in Western Australian legislation. The government is actually a good employer and is very keen to 
ensure that people are treated fairly. On the other hand, when action needs to be taken, such as when substandard 
services are provided to patients in Western Australia, it is possible to take appropriate action, so I do not agree 
to this clause being removed for the reasons I have outlined. 

Ms W.M. DUNCAN: I just want to follow on from the question of the member for Maylands about 
paragraph (e) of this clause. As members of Parliament, we are sometimes approached by employees of or 
people who provide services to a health service to raise concerns. They do so with some trepidation, because 
they are in fear of perhaps finding that it affects their employment. My question is: does paragraph (e) provide 
protection for an employee who raises concerns about the competency of others working in the system, systems 
or equipment that may be of concern from a health or safety point of view, or bullying or harassment in the 
workplace and other such matters? 

Mr J.H.D. DAY: I understand the concerns that have been expressed. I agree that an employee should not have 
action taken against them in the circumstances that have just been described. I am advised that an employee who 
raises a matter of health and safety would be protected by other legislation, including the Public Interest 
Disclosure Act 2003, the Occupational Safety and Health Act 1984 or the Health Practitioner Regulation 
National Law (WA) Act 2010, as well as internal policy frameworks associated with the clinical incident 
management process and quality and safety. Across those other acts and the internal policies, appropriate 
protections are in place for employees who take action in the circumstances the member for Kalgoorlie has just 
outlined. 

Ms L.L. BAKER: I will pursue the same issue with the minister. I am sure that the minister would have the 
definition or meaning of “victimisation” with him. For clarity’s sake in the future, it would be good to put that in 
Hansard, even though it is in section 15 of the Public Interest Disclosure Act. Could the minister read in the 
definition or meaning of “victimisation” and how something may be an act of victimisation so that somebody in 
a health service provider or the health department might do something, as that would be helpful? 

Mr J.H.D. DAY: I have been provided with a copy of the Public Interest Disclosure Act 2003. Section 15 is 
headed “Act of victimisation defined; remedies for” and states — 

(1) A person who takes or threatens to take detrimental action against another because or substantially 
because anyone has made, or intends to make, a disclosure of public interest information under this 
Act commits an act of victimisation which may be dealt with as a tort. 

(2) Proceedings in tort under subsection (1) may be taken against the perpetrator of an act of 
victimisation or any employer of the perpetrator. 

(3) In proceedings against the employer of the perpetrator of an act of victimisation, it is a defence for 
the employer to prove that the employer — 

(a) was not knowingly involved in the act of victimisation; and 

(b) did not know and could not reasonably be expected to have known about the act of 
victimisation; and 

(c) could not, by the exercise of reasonable care, have prevented the act of victimisation. 

That section goes on with another three subsections, subsections (4), (5) and (6), which I will not read out. 
Essentially, that outlines the circumstances in which somebody is regarded to have been victimised and how 
protections are provided for them. It is important that those provisions exist, of course. 

Ms L.L. BAKER: I thank the minister. I should feel completely edified by that definition. I am sorry; I just 
wondered whether the minister could clarify something. Is this about civil litigation or civil claims that might be 
made? It sounds a bit like it is whistleblowing on one side of it and then civil claims on the other. If the minister 
could make it a little clearer for Hansard, that would be really helpful. 

Mr J.H.D. DAY: The legislation I just referred to is colloquially known as the whistleblowing legislation. As 
I understand it, it applies to employees who are providing information that, in general terms at least, is 
considered to be in the public interest, and provides an outline of when they are able to take action under law so 
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that they can be protected and there can be a remedy if action is taken against them. I do not have all the 
information about how that applies precisely in the law of torts—I studied the wrong course at university to be 
able to go into that in great detail. My legal advisers need to probably consult other reference documents to be 
able to outline that in great detail. Essentially, what I have just outlined is the general situation that applies. 

Postponed clause put and passed. 

Postponed clauses 162 and 163 put and passed. 

Postponed clause 164: Action against employee pending decision on breach of discipline — 

The clause was postponed on 24 March. 

Ms J.M. FREEMAN: Clause 164(1) states — 

If an employing authority has decided to act under section 162(a) … 

I remind the minister that that is about disobeying or disregarding a lawful order, which includes, as we 
understand from section 94(2) of the Public Sector Management Act 1994 — 

(b) an employee referred to in paragraph (a) who — 

(i) refuses the offer of a suitable office, post or position, to be directed by his or her 
employing authority to accept that offer; … 

There are disciplinary procedures if an employee refuses redeployment to a suitable alternative position at 
a private hospital. Clause 164(1)(a) states — 

suspend the employee on full pay, partial pay or without pay; … 

Does that mean that if someone refuses to be redeployed to a private hospital, the employer has the right to 
suspend them without pay? 

Mr J.H.D. DAY: As I outlined previously, there would be a number of steps to go through before the situation 
arose, and I outlined in the discussion yesterday and also earlier this morning to some extent the various steps of 
consultation and the procedures that apply. After all those processes have been exhausted and if there is no other 
alternative, as it states here in the legislation, it would theoretically be possible to suspend the employee on 
either full pay, partial pay or without pay, but that would very much be a last resort; it would be a very unlikely 
situation to apply, I would expect. However, it needs to be in the legislation as an ultimate action able to be taken 
in the unusual circumstances in which it might be required. 

Postponed clause put and passed. 

Postponed clauses 165 to 172 put and passed. 

Postponed clause 173: Referrals in relation to directions that are lawful orders — 

The clause was postponed on 24 March. 

Ms J.M. FREEMAN: This is the clause under which the employer is held to account. The minister commented 
that it would be very rare and after a long process. He said that it is highly unlikely and that the government is 
a good employer. The employer can be held to account before the Industrial Relations Commission. 
Under clause 173(5), action can be taken in the Industrial Relations Commission, and it is considered an 
industrial matter referred to the Industrial Relations Commission. However, I want to talk to the minister about 
clause 173(6), which states, “In exercising its jurisdiction”. A person may think they are being treated poorly; 
they are not getting paid. After a long period of time working for a public hospital, they are forced to take a job 
at Midland Hospital, otherwise they will be suspended without pay. The person may think, “I’ve been 
a long-term employee of the public health system. I’ve given it good service. I’m happy to stay in the public 
system, and they’re telling me I can’t, and I think that’s unfair.” The person goes to the Industrial Relations 
Commission. However, subclause (6) states — 

 …the Industrial Commission must confine itself to determining whether or not that direction — 

That is the direction about a lawful order — 

has been, or is capable of having been, complied with. 

Whether it is fair or not is irrelevant. Could that person go and work elsewhere and lose all of that time? Yes, 
they could. It is irrelevant whether it was fair or not. However, if we go back to the Public Sector Management 
Act, we are continually told that this legislation is absolutely the same. We are told that under section 78(5) of 
that act, they have to go through a process to determine whether it was fair and reasonable, basically. 

 [7] 



Extract from Hansard 
[ASSEMBLY — Thursday, 7 April 2016] 

 p2323b-2332a 
Mr John Day; Ms Janine Freeman; Ms Wendy Duncan; Ms Lisa Baker 

Subsection (5) is quite a long, so I will not bore the house with it. On that basis, and on the basis that the 
government is a good employer and we want to ensure that, I would like to move an amendment. I move — 

Page 114, line 20 — To insert after “with” the following — 

and is fair and proper in relation to that employee 

The intent of this amendment is to ensure that the commission can confine itself not only to whether the direction 
is capable of having been complied with, but also whether it is fair and proper in relation to that employee. The 
minister has stood up here and told us what a good employer the government is and that this provision would 
hardly ever be used, but he said that we need it just to ensure that if we have got a completely unreasonable 
employee, we will be able to do this—but most employees are reasonable and we will never use it. Here we have 
an employee who thinks they have been reasonable and who wants to be reasonable, but the department has 
decided to take this course of action because this is the way it wants to proceed. It goes to the 
Industrial Relations Commission, and the fairness and the properness of the procedures that they have talked 
about are not able to be complied with. If the minister does not think this should happen, that is fine. Let us move 
to delete all the clauses about the Public Sector Management Act and just have the Public Sector Management 
Act apply. If the minister is going to tell me that this is consistent with the Public Sector Management Act, I can 
tell him that it is not. In section 78(4), there is a subsection underneath what is usually — 

Mr D.A. TEMPLEMAN: This is very important and I would like to hear more from the member. 

The ACTING SPEAKER (Mr P. Abetz): Okay; the member may continue. 

Ms J.M. FREEMAN: Thank you, Mr Acting Speaker, for your perseverance in the chair at this point in time. 

The minister may want to rely on the idea that this is consistent. It is not consistent, because he could have 
inserted into this legislation the other provisions of section 78(5), which give an aspect of fairness and capacity. 
If the minister wants consistency with the Public Sector Management Act, as I have said, just take this stuff out 
of this bill. There is some reason that the minister has done this, and it is shady, duplicitous, mean and nasty. We 
want to ensure that people can stand up and defend the things that they have said and that the process is fair and 
reasonable for that employee.  
Mr J.H.D. DAY: I am advised that the protections the member is seeking to ensure are applied already exist 
under the Public Sector Management Act. In particular, the Public Sector Commissioner’s Instruction No 1 
allows for a review of a decision of the nature that the member has been referring to. It requires decisions to be 
consistent with the principles of equity, interest and transparency. Therefore, it is not necessary to incorporate 
this amendment within the bill. Protections are provided in the Public Sector Management Act. That is the 
appropriate way to deal with these things to maintain consistency. Therefore, I do not support the amendment. 
Amendment put and negatived. 
Postponed clause put and passed. 
Postponed clause 174: Application of PSM Act Part 6 and regulations made for the purposes of that 
Part — 
The clause was postponed on 24 March. 
Ms J.M. FREEMAN: Here is where the bill is completely duplicitous. Subclause (1) commences, “The PSM 
Act Part 6 applies”. I want to put this on record because, to tell the truth, I think the minister does not get 
anything that I have been saying. He just says, “Oh, yes. It’s all good.” The former minister got that this was 
unfair; the current minister does not. This clause will clearly apply the Public Sector Management Act provisions 
of part 6, but the government is saying that for the purposes of this act, it wants to put in clause 173. That is the 
bit that we have been talking about—the lawful order directions—that refer to section 94(2), which is about 
making people forcibly redundant or forcibly transferring them to private hospitals or private places that the 
minister can say are suitable alternative places of employment. The government says that it accepts everything 
about this act, except the bit that it can use when it wants to to treat workers unfairly and forcibly make them 
work in private hospitals or other hospitals of the minister’s choice. The government says that is a lawful order 
and so it may want to modify the regulations. The minister then stood up and said, “But that’s okay, because we 
have a public sector management regulation and a thing that says that they’ll be good.” Well, it does not, because 
this is the bit that reveals that there is something completely duplicitous, wrong and unfair in the bill. 
Mr J.H.D. DAY: I cannot say that I agree. As I outlined before, the Public Sector Management 
(Redeployment and Redundancy) Regulations 2014, also known as the PSMRRR, currently apply and will 
continue to apply to all redeployment and redundancy circumstances within WA Health. The relevant industrial 
agreements do not include provisions that address employment and redundancy. As stated previously, 
section 94 of the Public Sector Management Act currently applies to WA Health employees, and clause 173(2) 
of the bill replicates section 94(4) of the PSMA; so, the bill does not change the current situation. Pursuant to 
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regulation 38 of the PSMRRR, a registered employee may be directed in writing by the Public Sector 
Commissioner to accept an offer of suitable employment outside the public sector only if a registered employee 
fails to comply with the written direction of clause 173(2) of the bill when it becomes enlivened. This mirrors the 
section 94(4) breach provided for in the PSMA and links back to clauses 161(a) and 173, which we previously 
discussed; namely, that an individual can be issued with a lawful instruction to relocate, and a refusal to comply 
could be seen as a breach of discipline, in extreme circumstances, as I mentioned earlier; it would only be as 
a last resort. Therefore, the power presently exists under the PSMRRR; it has not been exercised. Therefore, 
Madam Acting Speaker (Ms J.M. Freeman), as I see you are now in the Chair, we are of the view that this clause 
should stand and should be supported as part of this important legislation to put in place substantial reform of the 
health system in Western Australia. 
Postponed clause put and passed. 

Reconsideration in Detail — Motion 
MR J.H.D. DAY (Kalamunda — Minister for Health) [11.15 am]: I move — 

That the Health Services Bill 2016 be reconsidered in detail for the purpose only of considering 
clause 102 in order to delete subsection (5) and insert the minister’s proposed new subsection (5). 

If I can explain: yesterday, in being very willing to accept your amendment, Madam Acting Speaker, I was 
probably being more willing and cooperative than I should have been. 
Several members interjected. 
Mr J.H.D. DAY: It was a conscious decision. The intent of the amendment is fine, and indeed it would not be 
a problem if it stayed as it is. However, since we debated the issue yesterday I have been given advice that it 
would be preferable to replace the amendment with wording that is more specific when the tabling of any such 
dismissal of a board needs to occur within Parliament. What I intend to move will be consistent with 
clause 60(4) of the bill. That will tidy up the legislation and be consistent with the other provisions. That is the 
reason for moving to reconsider clause 102. 

Question put and passed. 

Reconsideration in Detail 

Clause 102: Minister may dismiss all members of board — 

Mr J.H.D. DAY: I move — 

Page 69, after line 25 — To delete — 

(5) If the Minister acts under subsection (1) then the action taken by the Minister in accordance 
with subsection (3) must be tabled before both Houses of Parliament. 

And substitute — 

(5) If the Minister acts under subsection (1), notice of the action must — 

(a) be laid before each House of Parliament or dealt with under section 229 within 14 days 
after the action is taken; and 

(b) be included in the annual report submitted by the accountable authority in respect of the 
health service provider under the Financial Management Act 2006 Part 5. 

Amendment put and passed. 
Clause, as further amended, put and passed. 

As to Third Reading — Motion 

MR J.H.D. DAY (Kalamunda — Minister for Health) [11.19 pm]: I move — 

That debate on the third reading stage of the bill be made an order of the day for the next day of sitting. 

Just to explain very briefly, I have agreed to this approach because the member for Kwinana, the opposition 
spokesperson on health, is not here today. I hope there will be cooperation from the opposition in dealing with 
and finalising the bill on the next day of sitting, when we are back here in a few weeks’ time. It is important that 
this legislation goes through both houses before the end of June, so that it can take effect from 1 July. 

Mrs M.H. Roberts: We could sit again next week, if you like. 

Mr J.H.D. DAY: I am not sure that the member for Midland really means that! 
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I hope there will be cooperation from the opposition, given that I have agreed to hold off the third reading stage 
from today’s sitting. 

Question put and passed. 
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